BEFORE THE FLORIDA JUDICIAL QUALIFICATIONSCOMMISSION

INQUIRY CONCERNING A JUDGE, NO. 01-244 Case No. SC01-2670
(Judge Charles W. Cope)
/

SPECIAL COUNSEL'SREPLY TO RESPONDENT'SRESPONSE

TO SPECIAL COUNSEL'SEMERGENCY MOTION FOR PROTECTIVE ORDER

Theissues raised in Specia Counsdl's Emergency Motion for Protective Order have largely
become moot becausethedepositionsof Ninaand LisaJeanesset for January 22 and 23, 2002, havebeen
cancelled. Respondents counsel hasassured the Pandl that Respondent will appear for adepositionwithin
the next twoweeks. TheSpecia Counsel hastentatively reset thedepositionsof Ninaand LisaJeanesfor
February 13, 2002. Should Respondent fail to appear for adeposition as promised by hiscounsel, the
Stateof Californiaand/or Ninaand LisaJeanesarefreeto attempt tointerveneto protect their interests.

A reply to Respondents Responseto Special Counsel'sEmergency Motionfor Protective Order
(the"Response") isnonethelessrequired. Theundersigned receivedthe Responseshortly after 4:38 p.m.
onMartinLuther Kind, Jr., Day, Monday, January 21, 2002, only because hehappenedto beintheoffice
onthisstateholiday. Becausethehearing onthismotionisset for 9:00am. on Tuesday, January 22, 2002,
the undersigned has had but afew hoursto read and decide whether and how to reply to the pages of
inflammatory accusations in the Response.

Whileanin-kind counterattack on Mr. Merkle'scharacter istempting, it would clearly not advance
these proceedingsor serveany useful purpose. However, somereply to the accusations must bemade
because Judge Copeand hiscounsel haveelectedtolevel seriouschargesof ethical misconduct against

theundersigned personally andinthepublicrecord, becausethese chargesquestionthevery integrity of



these proceedings, and because those chargesmay be cal culated to fabricate due processchallengesto
thefina recommendation by the Panel inthiscase. Intheevent thePanel determinethat theallegationsin

the Responseareworth entertaining, theundersigned hasattached afactud affidavit asExhibit A hereto.

Theundersigned respectfully submits, however, that theonly likely impact that attempting toresolve
theseallegationsmay haveonthiscaseisto createacircussideshow to shift thefocusfrom Judge Cope
totheattorneysandthereby to distract the Panel and the publicfromtheonly twoissuesthat arerelevant
—whether Judge Cope committed the acts alleged and whether those actsviol ate the Code of Judicial

Conduct.

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that atrue and correct copy of the foregoing has been furnished by
facamileand regular U.S. mail to: LouisKwall, Esg., Kwall, Showers& Coleman, P.A., 133N. St
Harrison Ave., Clearwater, Florida33755; Robert W.Merkle, Jr ., Esq., Co-Counsel for Respondent,
5510 W. LaSalle Street, #300, Tampa, Florida33607-1713; JudgeJamesR. Jor genson, Chair of the
Judicia QudlificationsCommission Hearing Panel, 3rd District Court of Appeal, 2001 SW. 117thAve,,
Miami, Florida 33175-1716; John Beranek, Esqg., Counsel to the Hearing Panel of the Judicial
Quialifications Commission, P.O. Box 391, Tallahassee, Florida32301; BrookeS. Kenner ly, Executive
Director of theHoridaJdudicia QualificationsCommission, 1110 ThomasvilleRoad, Ta lahassee, Florida
32303; ThomasC. MacDonald, Jr ., Esqg., General Counsdl to the Investigative Panel of the Judicial
QuialificationsCommission, 100 North TampaStreet, Suite 2100, Tampa, Florida33602 this21st day of
January, 2002.

By:

John S. Mills, Esg.

Florida Bar No. 0107719

Specia Counsel

Florida Judicia Qualifications Commission
Foley & Lardner

200 Laura Street

Jacksonville, Florida 32201-0240

(904) 359-2000 Telephone






BEFORE THE FLORIDA JUDICIAL QUALIFICATIONSCOMMISSION

INQUIRY CONCERNING A JUDGE, NO. 01-244 Case No. SC01-2670
(Judge Charles W. Cope)
/

AFFIDAVIT OF JOHN S.MILLS

STATE OF FLORIDA
COUNTY OF DUVAL

BEFORE ME, theundersigned authority, personally appeared John S. Mills, who beingfirst duly
sworn, deposes and says.

A. | am the duly appointed Special Counsdl in the above-captioned proceedings. | ama
privateattorney in Jacksonville, Florida, practicing appelateand commercid litigationwiththelaw firmof
Foley & Lardner. | havebeenrequested by the Commissionto serveas Special Counsel at anhourly rate
that islessthan half of my normal billingrate. | have never met Judge Cope and haveno desireto harm
himor hisreputation other than asmight directly flow fromthegood faith prosecution of thechargesagainst
him. Inshort, | haveaccepted appoi ntment as Special Counsel asaservicetothebench, thebar, andthe
public, and | take my charge to prosecute this case fairly and professionaly very serioudly.

B. | have reviewed the Response to Special Counsel's Emergency Motion for Protective
Order filed in the above-captioned proceedings, and feel compelled to respond to the false and/or
midleading allegations therein by number:

1. Seeindividua responses below.
@ | did havean agreement withMr. Merklethat Judge Copewould appear
for adeposition and testify without invoking hisFifth Amendment rightsand subsequently

Nina and Lisa Jeanes would appear for a deposition by Mr. Merkle.



(b) | had and haveno agreementswith the Californiaprosecutor, other than
to attempt to keep these proceedings from interfering with the pending criminal
proceedings.

(c) | did not conceal any agreements. Whilel do not recall promising Mr.
Merklethat | would not disclosethe contentsof Judge Cope'sdepositiontotheCalifornia
prosecutor, | advised the Californiaprosecutor that | would not providethistranscript
without giving Judge Copetheopportunity tofileamotionfor protectiveorder and obtain
aruling. Atnotimehasthe prosecutor asked metonor havel ever offeredto provideher
with a copy of the transcript.

(d) The Stateof Cdiforniadoeshavealegitimateinterestinworkingwithme
tominimizetheintruson of either proceedingintotheother. Thisisamatter of professona
courtesy and ensuring the orderly administration of justice.

(e | haveno agreementsand nointerest infacilitating Judge Copesconviction
inCdifornia. Tothebest of my knowledge, the State of Californiahas competent and
professiona counsd, and Judge Copewill be convicted or not based ontheevidence. The
only reason Judge Cope should resign from the bench is because his conduct has
compromised thepublic'sconfidenceinthejudiciary and suggeststhat heisnotfittositas
ajudge.

) | amwithout knowledge asto the propriety of serviceonNinaand Lisa
Jeanes.

2. No response.



3. Neither the instant proceedings nor any conduct undertaken by me has been
designedtofacilitatethe prosecution of Judge Copein California. Tothebest of my information
and belief, Ninaand Lisa Jeanes had every intention of appearing for their deposition had Mr.
Merkle lived up to his agreement.

4. Themotion speaksfor itself. It doesnot admit any collusion becausethere has
been no collusion.

S. No response.

6. | havenointerestinthe Californiaproceeding other than to endeavor to ensurethat
Mr. Merkle does not succeed in using these proceedings to interfere with the California
proceedings. My motionwasfiled only inagoodfaith attempt to prevent prejudicetothe people
who relied on Mr. Merkle's agreement with me.

7. | not only have not rejected, but have accepted and do accept Judge Cope's
agreement to testify within the next two weeks. My motion appears to be moot because the
January 22 and 23 depositions have been postponed.

8. To my knowledge and belief, Maryland counsel only intended to challengethe
depositioninMaryland onceMr. Merklereneged on hisagreement. Ninaand LisaJeanesonly
obtained counsel after | warned them of the promisesby Mr. Merkleand Mr. Kwall that Mr.
Merklewouldinessenceterrorizethem during their depositionsand ask them persona questions
involving their personal background such as vague, irrelevant (and, insofar as| know false)
allegationsof acoholism by NinaJeanes, aswell assensitiveandintimatefactsabout LisaJeanes

relating towhether and when shehad an abortion and theappearance of her genitalia. Mr. Kwall



warned methat | would want to fileabar grievance against Mr. Merkle after the depositions.
Becauseof thesethreatsof what | consideredto beimproper intimidationtactics, | recommended
that Ninaand Lisa Jeanes consider retaining their own counsel to defend their depositions. |

explainedtothemthat not only do | not represent them, butif | wereto ever suspect that they were
being untruthful, | would becomeadversetothem. | did assurethem, however, that | havelittle
doubt that they are telling the truth.

9. No response.

10. Mr. Merklesuggested that | view thevideotape of Judge Cope'sinterrogation by
the police in Caifornia because that would demonstrate Judge Cope's innocence. After Mr.
Merklefailed to liveup to hispromiseto deliver thetape, | asked the Californiaauthoritiesto
producethetapeand any materia srelevant to these proceedings. Theauthoritiesin California
confirmed that therewasnothingimproper about providing relevant information (al of whichthey
had previoudly disclosed to Judge Cope) requested by the Commission. Mr. Merkle did not
complaint until | indicated that found the videotape to be highly incriminating of Judge Cope.

11. No response.

12. No response.

13. No response.

14. No response.

15. No response.

16. | didnot tell Mr. Merklewhat thelnvestigative Panel did or did not consider, as

| played noroleintheir proceedingsother thanto draft thenoticeof formal charges. | suspect that



the Investigative Panel likely considered more than the itemslisted by Mr. Merkle, probably
including theresponsetotheNoticeof Investigation. | point out that ArticleV, section 12(a)(4)
mandates that proceedings before the Investigative Panel are confidential.

17. No response.

18. No response.

19. No response.

20. | enclosed withmy December 13, 2001, letter all written statementsor transcripts
of testimony by any personinmy possession. | had notinfact determinedwhol intendedtocall
as awitness.

21. | wanted to reservemy decision of whether to call thevictimsaswitnessesuntil
after | had persondly interviewed them. | believethat | havean ethical and professiona obligation
not to put forth any evidence or testimony that | do not personally find credible.

22. My objection was intended to respond to paragraph 2 of the Judge Cope's
request, which sought production of a"list of all documentsin the possession of thespecia counsdl
not provided withthisdemand." Thisrequest doesnot track thelanguageof Rule 12(b). My letter
clarifiedthat notwithstanding my objection, | would certainly respond to any proper request for
specific, non-privileged discoverable documents related to this case.

23. | did not agreetothedate, time, or placeof thedepositions. Mr. Merkleindicated
that hewanted to set their depositionsassoon aspossible. | told himthat | would agreeto that
aslongastheir depositionswereset after Judge Cope'sdeposition and aslong asJudge Copewas

goingtotestify. Mr. Merkleagreed and proposed to set their depositionfor theweek following



Judge Cope'sdeposition. | told Mr. Merklethat | intended to contact both Ninaand LisaJeanes
shortly todeterminewhether | would call them aswitnessesand whether they would voluntarily
appear for deposition that week.

24.  Thestatementsinmy letter weretrue. | did not even know LisaJeaneshad | eft
Cdliforniauntil after getting off of thetelephonewith Mr. Merkleon December 21, 2001. | first
calledLisaPoll, thedeputy district attorney prosecuting Judge Copein California, tobesureshe
had no objection to my contacting her witnessesandto get afeel for whether thevictimswould be
willing to put up with even morehassl es caused by Judge Cope'smisconduct. | thendiscovered
that LisaJeaneslivesin Maryland. | spoketo both Dr. NinaJeanesand Dr. LisaJeanesfor the
first time that evening. | found them both to be extremely credible with no motive to lie.

| also admired their courage for cooperating in these proceedings and the criminal
proceedings, eventhoughthey know that Judge Cope'scounsel will try every trick inthebook to
harassand embarrassthem and that they will haveto takeval uabletimeaway fromtheir personal
lives and active medical practices. Therefore, | determined that | would call them as witnesses.

| drafted my letter to Mr. Merklethenext morning, Saturday, December 22. | confirmed
my agreement with Mr. Merkle in writing because | believe it is prudent practice to confirm
everything inwriting, especially when you have concernsabout oppos ng counsd'shonesty. Mr.
Merkle never objected to thisconfirmation until January 17, 2001, when | asked himto agreeto
postponethedepositionsof Ninaand LisaJeanesupon learning of Judge Cope'shospitalization.
Indeed, we confirmed the agreement in morethan oneconversationfollowing theletter. Aslate

asJanuary 16 (the day before Judge Cope was admitted to the hospital), Mr. Merkletold mel



could"put itinthebank" that Judge Copewould appear and testify. (Mr. Merklesubsequently
admitted to methat heknew that Judge Copewassuffering from hedlth problemsthat might require
him to check into the hospital, but he elected not to give me advance warning of this.)

25. | do not believe that Mr. Merkleis correctly quoting me, but | do not have a
transcript of thetelephoneconversation. | recall telling Mr. Merklethat | wasasconcerned about
thefairnesstothevictimsas| wasabout fairnessto Judge Cope. | explainedtoMr. Merkleduring
that conversation and others, that my only jobisto provetheallegationsintheNotice of Formal
Proceedings. Eachtime, | haveclarifiedthat if | ever had reasonto doubt any of theallegations,
| would not attempt to provethem and woul d seek dismissal of any unsupported charge. | know
that just becausethereisprobabl e causeto believethat ajudgeengagedinmisconduct (whichis
the standardfor filing charges) doesnot alwaysmean that the special counsel will find clear and
convincing evidenceto provethat thejudgedid so (whichisthestandard for proving thecharges).

26. No response.

27. | donot recall being asked not to or explicitly agreeing not to shareatranscript of
thedepositionwithMs. Pall, although | did understand Mr. Merkle'sconcerns. | toldhimthat |
would ask for arough copy of thedeposition transcript to help me preparefor thedepositionsof
Ninaand LisaJeanes. | did agreenot to order aformal transcript or to fileatranscript withthe
Panel without giving him sufficient advancewarning to allow himto seek amotionfor protective
order. | amreasonably confident that | did not statethat | would not filethetranscript until ten
days before the hearing.

| specificaly toldMr. Merklethat | understood that any member of thepublic could order



thetranscript directly fromthecourt reporter. Atany rate, | never offeredtoand Ms. Poll never
asked meto provideher withacopy of thetranscript. After my conversationwithMr. Merkleon
January 16, | specifically told her that | would not send her acopy of thetranscript without giving
Mr. Merkle the opportunity to seek a protective order.

28.  Agan, | havenever had an agreement to provide anyone with acopy of Judge
Cope'sdepositiontranscript. | anawareof nointent by anyoneto prevent Ninaand LisaJeanes
fromhaving their depositionstaken beforethecrimind tria, solong asJudge Copeisal so deposed
tolevel theplayingfield. Theonly reasonthat it may beimportant tothe Californiaproceedings
that Judge Copegivehisdepositionfirstisbecauseit would befool hardy totrust Mr. Merklewhen
hepromisesto produce Judge Copebeforethetrial. Asevidenced by hisprior communications
tomeand hisfal sestatementsintheResponse, | candidly do not believethat Mr. Merkleistobe
trusted. If Ninaand LisaJeanesaredeposedfirst, then Judge Copecould alwaysassert hisrights
under theFifth Amendment, ashewouldbeentitledtodo. That wouldresultinthedefensehave
aseriousadvantage over theprosecutioninthe Californiaproceedingsbecause Cdifornialaw does
not allow depositions in these circumstances.

29. No response.

30. No response.

31. | wasawarethat Ninaand LisaJeaneshad retained counsel to represent themin
their depositionsto protect them from Mr. Merkle'sthreatened tactics. | wasaso awarethat
counsel did not believethat servicehad been properly made on either woman. | convinced them

bothtovoluntarily producetheir clientsinrelianceon my agreement withMr. Merkle. Tothebest



of my knowledge and belief, had Judge Cope appeared for hisdeposition, Ninaand LisaJeanes
would haved so appearedfor theirs, regardlessof Mr. Merkle'sapparent failed attempt to perfect
service.

32.  Again,thetiming of thedepositionsisonly anissuebecausethereareno guarantees
that Judge Cope will appear and waive hisFifth Amendment rightsat adeposition prior to the
criminal trial.

33.  Thereislegitimateconcernthat Judge Copewill not appear or will not testify at a
depositionprior toFebruary 25. Inadditionto concernsMr. Merkleisuntrustworthy or that Judge
Copemay smply changehismind and exercisehisFifth Amendment rights, Judge Copeapparently
hassignificant healthissuesthat could again delay these proceedings. For example, Mr. Merkle
represented to methat Judge Cope'sheal th problem necessitating hishospitaization may havebeen
stressrelated. | havelearned that Judge Susan Schaeffer advised Judge Copeat approximately
9:30 am. on January 17 that | had interviewed her and had discovered some inconsistencies
betweentheversion of eventshehadrel ated to her andtheversion Mr. Merklewasrelatingtome.
Lessthanthreehourslater, at 12:12 p.m., Mr. Merkleleft amessageon my voicemail that Judge
Cope had checked himself into the hospital.

34.  Therewasno such agreement or collusion and asimple reading of the motion
contradicts Mr. Merkle's assertions.

35.  Agan, |l donotrecal expresdy agreeing not to providethetranscripttoMs. Pall,
but Ms. Poll never asked me to and | never offered to provider her with a copy. After my

conversationwithMr. Merkle, | affirmatively advised Ms. Poll that | would not provide her with



a copy without giving Judge Cope the chance to seek a protective order.

36. | donot believethat | madeany agreement astowhen | wouldfilethetranscript
other thanto promisetogiveMr. Merklefair warningto alow Judge Copeto seek aprotective
order. Atnopointdid| agreewith Mr. Merklethat adeposition transcript does not becomea
public record until filed with the Court. | believethat under ArticleV, section 12(a)(4) of the
HoridaCongtitution, thedepositionisamatter of public record, and any member of thepubliccan
smply order their own copy directly fromthecourt reporter. If Mr. Merklehasany law to suggest
to the contrary, he has yet to share it with me.

37.  Again, | understoodthat Ninaand LisaJeaneswould have appeared voluntarily
at their scheduled deposition, had Judge Cope appeared for his.

38.  Whilel amcertanly far from perfect, every decison| makeand every action| take
asanattorney, whether it beasspecia counsel inthiscaseor otherwise, isbased onwhat | believe
isethica, professonal, and appropriateunder thecircumstances. Innearly every conversationand
dealing | havehadwithMr. Merkle, hehasbeen rude, abusive, and unprofessional, and hasmade
thesamekind of unsupported, inflammatory insultshe hasnow placedinthepublicrecord. Hehas
told methat | just said somethingthat | did not, asif therewere someoneintheroomtowhomhe
wastryingto convey afalseimpression. Accordingly, | haveinformed himthat | would nolonger
speak to him over thetelephoneand that | would only communicate by letter or through hisco-
counsel Mr. Kwall, who hasthusfar acted with dignity and professionalism (other thantol erating
his co-counsdl's antics).

39. No response.

10



40. No response.

41. No response.

42. No response.

43. No response.

44, No response.

45, No response.

46. | havenot advised that no negotiationswill occur prior tothetrial inCdifornia To
the contrary, | haverepeatedly offered to talk about settlement possibilitiesbeforeor after the
depositions. Whilel offered Messrs. Merkleand Kwall my persona opinionsinwhat | consdered
to beconfidential communications, | haveat all timesmadeclear tothemthat | amnot theoneto
decidewhether and how to settleacase. | am only the Special Counsel, | do not decidehow to
settlethe Commission'scases. | haverepeatedly asked Messrs. Merkleand Kwall to proposea
resolution, and | havetoldthemthat | would promptly convey any offerstothelnvestigative Pandl.
Absent asettlement acceptableto the Commission, | do haveevery intention of proving that Judge

Cope committed the scandal ous acts pleaded in the Notice of Formal Proceedings.

*** Remainder of page intentionally left blank. ***
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Further your Affiant sayeth not.

John S. Mills

Sworn to and subscribed before me, this day of January, 2002, by John S. Mills.

Signature of Notary

(Print, Type or Stamp, Commissioned name of Notary Public)
Personally Known OR Produced Identification
Type of Identification Produced
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